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(3) The Government may furnish any facili-
ties instead of having the Contractor acquire
or construct them. In such event, the Con-
tractor is entitled to reimbursement for the
cost related to the acquisition or construc-
tion of the facilities, including the cost of
terminating purchase orders and sub-
contracts.

(4) Appropriate equitable adjustment may
be made in any related contract that so pro-
vides and that is affected by nondelivery,
delay, diversion, or substitution under this
paragraph (g).

(h) Representations and warranties. (1) The
Government makes no warranty, express or
implied, regarding the condition or fitness
for use of any facilities. To the extent prac-
tical, the Contractor shall be allowed to in-
spect all the facilities to be furnished by the
Government before their shipment.

(2) If the Contractor receives facilities in a
condition not suitable for the intended use,
the Contractor shall, within 30 days after re-
ceipt and installation thereof, so notify the
Contracting Officer, detailing the facts, and,
as directed by the Contracting Officer and at
Government expense, either (i) return such
item or otherwise dispose of it or (ii) effect
repairs or modifications. An appropriate eq-
uitable adjustment may be made in any re-
lated contract that so provides and that is
affected by the return, disposition, repair, or
modification of any facilities.

(i) Supersedure. Upon the acquisition, con-
struction, or installation of the facilities
called for by this contract, or any usable in-
crement of the facilities, and acceptance by
the Government, the facilities shall then be
subject to the provisions of the facilities
contract that authorizes the wuse of the
items.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 2640, Jan. 26, 1996]

52.245-11 Government
(Facilities Use).

As prescribed in 45.302-6(e)(1), insert
the following clause:

Property

GOVERNMENT PROPERTY (FACILITIES USE)
(APR 1984)

(a) Definitions. Facilities, as used in this
clause, means property provided under this
facilities contract.

Related contract, as used in this clause,
means a Government contract or sub-
contract for supplies or services under which
the use of the facilities is or may be author-
ized.

(b) Period of this contract. If not otherwise
specified in this contract and if not pre-
viously terminated under paragraph (k), the
use of the facilities authorized under this
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contract shall terminate 5 years after its ef-
fective date. Thereafter, if continued use of
the facilities by the Contractor is mutually
desired, the parties shall enter into a new
contract that shall incorporate such provi-
sions as may then be required by applicable
laws and regulations. The parties may, by
written agreement, extend the use of the fa-
cilities under this contract beyond this 5-
year period to permit the completion of any
then-existing related contracts and sub-
contracts.

(c) Title in the facilities. (1) Title to the fa-
cilities shall remain in the Government.
Title to parts replaced by the Contractor in
carrying out its normal maintenance obliga-
tions under paragraph (g) shall pass to and
vest in the Government upon completion of
their installation in the facilities.

(2) Title to the facilities shall not be af-
fected by their incorporation into or attach-
ment to any property not owned by the Gov-
ernment, nor shall any item of the facilities
become a fixture or lose its identity as per-
sonal property by being attached to any real
property. The Contractor shall keep the fa-
cilities free and clear of all liens and encum-
brances and, except as otherwise authorized
by this contract or by the Contracting Offi-
cer, shall not remove or otherwise part with
possession of, or permit the use by others of,
any of the facilities.

(3) The Contractor may, with the written
approval of the Contracting Officer, install,
arrange, or rearrange, on Government-fur-
nished premises, readily movable machinery,
equipment, and other items belonging to the
Contractor. Title to any such item shall re-
main in the Contractor even though it may
be attached to real property owned by the
Government, unless the Contracting Officer
determines that it is so permanently at-
tached that removal would cause substantial
injury to Government property.

(4) The Contractor shall not construct or
install, at its own expense, any fixed im-
provement or structural alterations in Gov-
ernment buildings or other real property
without advance written approval of the
Contracting Officer. Fixed improvement or
structural alterations, as used herein, means
any alteration or improvement in the nature
of the building or other real property that,
after completion, cannot be removed without
substantial loss of value or damage to the
premises. The term does not include founda-
tions for production equipment.

(d) Location of the facilities. The Contractor
may use the facilities at any of the locations
specified in the Schedule and, with the prior
written approval of the Contracting Officer,
at any other location. In granting this ap-
proval, the Contracting Officer may pre-
scribe such terms and conditions as may be
deemed necessary for protecting the Govern-
ment’s interest in the facilities involved.
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Those terms and conditions shall take prece-
dence over any conflicting provisions of this
contract.

(e) Notice of use of the facilities. The Con-
tractor shall notify the Contracting Officer
in writing—

(1) Whenever use of all facilities for Gov-
ernment work in any quarterly period aver-
ages less than 75 percent of the total use of
the facilities; or

(2) Whenever any item of the facilities is
no longer needed or usable for performing ex-
isting related contracts that authorize such
use.

(f) Property control. The Contractor shall
maintain property control procedures and
records, and a system of identification of the
facilities, in accordance with the provisions
of Federal Acquisition Regulation (FAR)
subpart 45.5 in effect on the date of this con-
tract. The provisions of FAR 45.5 are hereby
incorporated by reference and made a part of
this contract.

(g) Maintenance. (1) Except as otherwise
provided in the Schedule, the Contractor
shall protect, preserve, maintain (including
normal parts replacement), and repair the
facilities in accordance with sound indus-
trial practice.

(2) As soon as practicable after the execu-
tion of this contract, the Contractor shall
submit to the Contracting Officer a written
proposed maintenance program, including a
maintenance records system, in sufficient
detail to show the adequacy of the proposed
program. If the Contracting Officer agrees to
the proposed program, it shall become the
normal maintenance obligation of the Con-
tractor. The Contractor’s performance ac-
cording to the approved program shall sat-
isfy the Contractor’s obligations under sub-
paragraphs (g)(1) and (g)(5) of this clause.

(3) The Contracting Officer may at any
time direct the Contractor in writing to re-
duce the work required by the normal main-
tenance program. If such order reduces the
cost of performing the maintenance, an ap-
propriate equitable adjustment may be made
in any affected related contract that so pro-
vides.

(4) The Contractor shall perform any main-
tenance work directed by the Contracting
Officer in writing. Work in excess of the
maintenance required under subparagraphs
(2)(1) through (g)(3) of this clause shall be at
Government expense. The Contractor shall
notify the Contracting Officer in writing
when sound industrial practice requires
maintenance in excess of the normal mainte-
nance program.

(5) The Contractor shall keep records of all
work done on the facilities and shall give the
Government reasonable opportunity to in-
spect such records. When facilities are dis-
posed of under this contract, the Contractor
shall deliver the related records to the Gov-
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ernment or, if directed by the Contracting
Officer, to third persons.

(6) The Contractor’s obligation under this
clause for each item of facilities shall con-
tinue until the item is removed, abandoned,
or disposed of at the expiration of the 120-
day period stated in subparagraph (1)(4) of
this clause and when the Contractor has dis-
charged its other obligations under this con-
tract with respect to such items.

(h) Access. The Government and any per-
sons designated by it shall, at all reasonable
times, have access to the premises where any
of the facilities are located.

(i) Indemnification of the Government. The
Contractor shall indemnify the Government
and hold it harmless against claims for in-
jury to persons or damage to property of the
Contractor or others arising from the Con-
tractor’s possession or use of the facilities
under this contract. However, the provisions
of the Contractor’s related contracts shall
govern any assumption of liability by the
Government for claims arising under those
contracts.

(j) Representations and warranties. (1) The
Government makes no warranty, express or
implied, regarding the condition or fitness
for use of any facilities. To the extent prac-
tical, the Contractor shall be allowed to in-
spect all the facilities to be furnished by the
Government before their shipment.

(2) If the Contractor receives facilities in a
condition not suitable for the intended use,
the Contractor shall, within 30 days after re-
ceipt and installation thereof, so notify the
Contracting Officer, detailing the facts, and,
as directed by the Contracting Officer and at
Government expense, either (i) return such
item or otherwise dispose of it or (ii) effect
repairs or modifications. An appropriate eq-
uitable adjustment may be made in any re-
lated contract that so provides and that is
affected by the return, disposition, repair, or
modification of any facilities.

(k) Termination of use of the facilities. (1)
The Contractor may at any time, upon writ-
ten notice to the Contracting Officer, termi-
nate its authority to use any or all of the fa-
cilities. Termination under this paragraph
(k) shall not relieve the Contractor of any of
its obligations or liabilities under any re-
lated contract or subcontract affected by the
termination.

(2) The Contracting Officer may at any
time, upon written notice, terminate or
limit the Contractor’s authority to use any
of the facilities. Except as otherwise pro-
vided in the Failure to Perform clause of this
contract, an equitable adjustment may be
made in any related contract of the Con-
tractor that so provides and that is affected
by such notice.
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(1) Disposition of the facilities. (1) The provi-
sions of this paragraph (1) shall apply to fa-
cilities whose use has been terminated by ei-
ther the Contracting Officer or the Con-
tractor under paragraph (k), except as pro-
vided in subparagraph (1)(2).

(2) Unless otherwise directed by the Con-
tracting Officer, this paragraph (1) shall not
apply to facilities terminated by the Con-
tractor if—

(i) The facilities terminated do not com-
prise all of the facilities in the possession of
the Contractor; and

(ii) The Contracting Officer determines
that continued retention of the facilities will
not interfere with the Contractor’s oper-
ations.

(3) Within 60 days after the effective date
of any notice of termination given under
paragraph (k) or within such longer period as
the Contracting Officer may approve in writ-
ing, the Contractor shall submit to the Con-
tracting Officer an accounting for all the fa-
cilities covered by such notice. The submis-
sion of the Contractor shall be in a form sat-
isfactory to the Contracting Officer.

(4) Within 120 days after the Contractor ac-
counts for any facilities under subparagraph
(1)(3), the Contracting Officer shall give writ-
ten notice to the Contractor as to the dis-
position of the facilities, except as otherwise
provided in subparagraph (1)(6). In its dis-
position of the facilities, the Government
may either—

(i) Abandon the facilities in place, in which
case all obligations of the Government re-
garding such abandoned facilities and the re-
habilitation of the premises in and on which
they are located shall immediately cease; or

(ii) Require the Contractor to comply, at
Government expense, with such directions as
the Contracting Officer may give with re-
spect to—

(A) The preparation, protection, removal,
or shipment of the affected facilities;

(B) The retention or storage of the affected
facilities; provided, that the Contracting Of-
ficer shall not direct the Contractor to re-
tain or store any items of facilities in or on
real property not owned by the Government
if such retention or storage will interfere
with the Contractor’s operations;

(C) The restoration of Government-owned
property incident to the removal of the fa-
cilities from such property; and

(D) The sale of any affected facilities in
such manner, at such times, and at such
price as may be approved by the Govern-
ment, except that the Contractor shall not
be required to extend credit to any pur-
chaser.

(5) If the Contracting Officer fails to give
the written notice required by subparagraph
(1)(4) of this clause within the prescribed 120-
day period, the Contractor may, upon not
less than 30 days’ written notice to the Gov-
ernment, and at Government risk and ex-
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pense, (i) retain the facilities in place or (ii)
remove any of the affected severable facili-
ties located in Contractor-owned property
and store them at the Contractor’s plant or
in a public insured warehouse. Such removal
and storage shall be in accordance with
sound practice and in a manner compatible
with the security classification of the facili-
ties. Except as provided in this subparagraph
(1)(5), the Government shall not be liable to
the Contractor for failure to give the written
notice required by subparagraph (1)(4).

(6) Nonseverable items of the facilities or
items of the facilities subject to patent or
proprietary rights shall be disposed of in
such manner as the parties may have agreed
to in writing.

(7) The Government, either directly or by
third persons engaged by it, may remove or
otherwise dispose of any facilities for which
the Contractor’s authority to use has been
terminated, other than those for which spe-
cific provision is made in subparagraph (1)(6).

(8) The Contractor shall, within a reason-
able time after the expiration of the 120-day
period specified in subparagraph (1)(4), re-
move all of its property from the Govern-
ment property and take such action as the
Contracting Officer may direct in writing
with respect to restoring such Government
property, to the extent that it is affected by
the installation of the Contractor’s property,
to its condition before such installation.

(9) Unless otherwise specifically provided
in this contract, the Government shall not
be obligated to the Contractor to restore or
rehabilitate any property at the Contractor’s
plant, except for restoration or rehabilita-
tion costs caused by removal of the facilities
under subdivision (1)(4)(ii). The Contractor
agrees to indemnify the Government against
all suits or claims for damages arising out of
the Government’s failure to restore or reha-
bilitate any property at the Contractor’s
plant or property of its subcontractors, ex-
cept any damage as may be caused by the
negligence of the Government, its agents, or
independent contractors.

(m) Supersedure. (1) Facilities previously
provided to the Contractor under the con-
tracts specified in the Schedule of this con-
tract shall become subject to this contract
upon its effective date. The terms of those
contracts by which such facilities were pre-
viously provided to the Contractor are here-
by superseded with respect to such facilities,
except for rights and obligations that may
have accrued under such other contract be-
fore the effective date of this contract.

(2) Facilities subsequently provided the
Contractor under any contract shall, if that
contract so specifies, be subject to this con-
tract upon the completion of their construc-
tion, acquisition, and installation or upon
their availability for use, whichever occurs
first, except as otherwise provided in the
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contract or other document by which such
facilities are provided to the Contractor.

(End of clause)

Alternate I (JUL 1985). As prescribed
in 45.302-6(e)(2), substitute the fol-
lowing paragraph (c) of the basic
clause:

(c) Title. (1) Title to equipment (and other
tangible personal property) having a unit ac-
quisition cost of less than $5,000, purchased
with funds available for research, shall vest
in the Contractor upon acquisition or as
soon thereafter as feasible, provided that the
Contractor received the Contracting Offi-
cer’s approval before acquiring the equip-
ment. Title to other equipment purchased
with Government funds shall vest in the
Government. The Government may at any
time during the term of this contract or
upon its completion or termination transfer
to the Contractor the title to any equipment
purchased with funds available for research.
Any such transfer shall be upon terms and
conditions agreed to by the parties. The Con-
tractor agrees that it shall not charge under
any Government contract or subcontract
any depreciation, amortization, or use of the
equipment purchased or transferred under
this paragraph. When title to equipment is
vested in the Contractor or is transferred
under this paragraph to the Contractor, the
equipment ceases to be Government prop-
erty. Within 10 days after the end of the cal-
endar quarter in which such acquisition or
transfer of title occurs, the Contractor shall
furnish the Contracting Officer a list of all
equipment, title to which is vested in the
Contractor.

(2)(1) The Government shall retain title to
all Government-furnished property.

(ii) Except as set forth in subparagraph
(c)(1), title to all property shall pass to and
vest in the Government upon delivery by the
vendor of all such items purchased by the
Contractor for which it is entitled to be re-
imbursed as a direct item of cost under this
or a related contract.

(iii) Title to replacement parts furnished
by the Contractor in performing its normal
obligations under paragraph (g) shall pass to
and vest in the Government upon completion
of their installation in the facilities.

(iv) Title to other property, the cost of
which is reimbursable to the contractor
under this contract or a related contract,
shall pass to and vest in the Government
upon—

(A) Issuance of the property for use in per-
forming this contract;

(B) Commencement of processing or use of
the property in performing this contract; or

(C) Reimbursement of the cost of the prop-
erty by the Government, whichever occurs
first.
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(3) Title to the facilities shall not be af-
fected by their incorporation into or attach-
ment to any property not owned by the Gov-
ernment, nor shall any item of the facilities
become a fixture or lose its identity as per-
sonal property by being attached to any real
property. The Contractor shall keep the fa-
cilities free and clear of all liens and encum-
brances and, except as otherwise authorized
by this contract or by the Contracting Offi-
cer, shall not remove or otherwise part with
possession of, or permit the use by others of,
any of the facilities.

(4) The Contractor may, with the written
approval of the Contracting Officer, install,
arrange, or rearrange, on Government-fur-
nished premises, readily movable machinery,
equipment, and other items belonging to the
Contractor. Title to any such item shall re-
main in the Contractor even though it may
be attached to real property owned by the
Government, unless the Contracting Officer
determines that it is so permanently at-
tached that removal would cause substantial
injury to Government property.

(5) The Contractor shall not construct or
install, at its own expense, any fixed im-
provement or structural alterations in Gov-
ernment buildings or other real property
without advance written approval of the
Contracting Officer. Fixed improvement, as
used herein, means any alteration or im-
provement in the nature of the building or
other real property that, after completion,
cannot be removed without substantial loss
of value or damage to the premises. The
term does not include foundations for pro-
duction equipment.

(6) Vesting title under this paragraph (c) is

subject to civil rights legislation, 42 U.S.C.
2000d. Before title is vested and by signing
this contract, the Contractor accepts and
agrees that—
No person in the United States shall, on the
ground of race, color, or national origin, be ex-
cluded from participation in, be denied the ben-
efits of, or be otherwise subjected to discrimina-
tion under this contemplated financial assist-
ance (title to equipment).

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 26904, June 28, 1985]

52.245-12 Contract Purpose (Nonprofit
Educational Institutions).

As prescribed in 45.302-7(a), the con-
tracting officer may insert the fol-
lowing clause in solicitations and con-
tracts when a facilities use contract is
contemplated and award may be made
to a nonprofit educational institution:
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